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L REGISTRY No. 37
i "‘JJ“~197‘

Ny Logan | T .
/ wnuxﬂii7_,,

I‘AC’I‘ JHEL’I‘ ON SOVERE .'.CGH"’Y

v 1. You will wish to show M» Royle Hr Rippon's minute :

‘balow.

2, Heonwhile I submit a draft letter from you to the

Lord President's Private Secretary. I hops I have not

gone 100 far in voicing our continued worries sboutl

guestion and@ Answer No 16. EID fesl that it would e

better to leave this out.

W J Adanms

Buropecn Communities
y N Information Unit
4 Jhly,1271 - s S

Copy to:
Hr Pakenhem
~— ¥r Statham
Me Watts (Legal Advisers)

vt BT
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' LETTER
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' 'P L P Davies Esg e T AT

! ‘ Office of the | B LOBEN i

! " Lord President 47 J
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| |
|
|

l - 1 encleaa a draft on aovereig,nty for mclusimz ii )

} : = : in tho Facﬁsheet aeriea "Britain end nuropz .f b5 R ‘ !

has been clearea vrith Lhe In.’miatar una -vith the b :
Law Officers. You will recall that we are aonn it?,._\.» Eat !
to a FToctsheet on Sovereligniy. .
‘ We are rather worried about the impoct on
l Parllsnentary opinion of Question and Ansver No 10,
b There is no wey 80 far es8 we con sece of softening the
|
|

vording. The fact of the primacy of Community

! legislation cannot be éisgﬁised. But 1 feel thnty ih
| is a case Tfor omitting it pltogether.
I the Iprﬁ Pre:sident agrcea vith this vima,,
we shall ticwever have 1o go back to ths Law ﬁificw;s.
- %he Legal ,Advz.sera consmcr umt this .ts a cemrﬂl :

‘ had dodgeﬁ thia matter. : .
| Ms usual. tzme 1.8 very ahoxrt. 'E*he,mbéap"

publication target of Thursday/Friday, 15/46 &

The gropoaal’ia to issue this Factsheet in a joini . 4

edition vith the new Factshoet on the Fron mdv_;5,§“
of Lavour which, as you know, the Iﬂpn;»x A et
Hnployment want us to pusiish urgently.
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debated at 1ength.

- members of the European Communities are Monarchies:

2. Vould the constitutional position of the Crown

~itself have any effect upon the constitutio'al he)
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SOVEREIGNTY ;

Sovereighty is a complicated subject which can bet

Such a debate would be out of

place in this Factsheet. It is thought to be more t“

helpful for the TFactsheet to single out some of the:

practical guestions which arise in this context and

to answer them as simply as possible.

1. Would the position of the Monarchy he affectéd?
Joining the Cummon Market would not affect the

position of the Monarchy. Three of the existing

and two of the other applicant States are aléQy

Monarchiss.

Parliament be affected by entry into the Eurébééﬁ..
Communitieg? v

Entry into the European Communities:wquld

of the Crown in Parlisment.
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'membershlp is open to sovereign States.

dinterests., -

3. By entering the European Communities would the
United Kingdom cease to be regarded as g sovereign =i

independent State in International Law?

No. There has been no gquestion of the present .
members of the European Communities ceasing to be
regarded as sovewelgn independent States bﬂCﬂuqe of

thelr membershlp of the European Communltleu, ang, Thcyf

continue, for example, to part1c1pate in 1nuernat10ualf

organlsatlons such as the Unltea Natlons whOSe' 

&. Would our international influence bé,afféctéd?

Yes, it would be strengthensd.

Inside the Community, the United Kingdpm would
have influeﬂce both on its own account and on account
of its ability to sway decisions of the EEC which, in
certain fields, e g trade, is developihg the influence
of a super-power. Outside the Community the United
Kingdom wouid have no influence in dstermining the
iCommunity‘s policy and would therefore be lees
iimportant in the eyes of third countries more

concerned . about. the large impact of:the?EEC;Qn théir 

~..

5.  Would the United Kingdom retain its freedom of

action in métters of foreign affairs and ‘ei’ence‘>

The United Kingdom would by enterlng 1nto the
European Communltles, be undertakﬂnv certaln

international obligations in the fields covered by thc |

Buropean Treatles. These obllgatlons would 11ke'
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obligations in other treaties which are binding

4

the United

the United Kingdom, affect
freedom of action in the fields covered by the

treaties. The treaties establishing the Eurown

Communities are, however, limited to certain economic
and commerciel affairs and closcly relsted matiers:

these do not include defence.

6. Would the United Kingdom's existing treaties
with other countries be affectcd?

There are some existing trezaties in economic and =

commercial matters the continuation of which would be .
inconsistent with obligations under the Eurorean
Treaties. The United Kingdom would need to, =nd
intends to, secure, with the agreement of the other -
parties concerned, the terminstion of these agreements:
so far as they conflict with the obligations rder ;
the European Treaties (and, where appro “*1~ue,

intends to negotiate new agreements in their plaée);{fm

Article 234 of the Treaty of Rome takes accovnt fe}

this situation.

7.  VWould the United Kingdom remain free to entef*"”

into future “treaty commitments with other countrles?'

As w1th any international treaty, tne’U 1tedf

Kingdom would not in future enter into treaty comm

ments which were contrary to obligatiocons contained

in the Community Treaties to which the United
Kingdom would be bound. These treaties, however

only impose obligations within their limited fields, ..

and outside those fields the United Kingdom's_freedom l

to conclude treaties with other States would not
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‘permitting or prohlbltlng withdrawal. ‘Nor do some

affected by meﬁbership of the Furopean Communi%ies.

8. Aré the Treaties esﬁablishiné the Buropesn

Communities intended to last forever?
The Treaties esteblishing the EEC and Eurato

are concluded for an unlimited period. The Treaty

establishing the ECSC is concluded for fifty years.

9. Is it possxble to withdraw from the Treatles'
establlshlng the European Communltles9 pie
Those treatles contaln no prOVLSloﬁ éxvreusly.
other importaht treaties to which the United Kingdom
is ‘a party, e.g. the Unitead thions»Charter. . The
Community system reste on the original cbﬁsenﬁ,:gndv
uwltimately on the continuing consent, of:Méﬁbef Stééés‘

and hence of national Parliaments.

10. Would the procedures of Parliament be affected
by membership of the Buropean Communities?

Nothing in the Treaties establishing the D
Furopean Communities requires member States to change

the procedures of their 1egiélatiVe b¢dies.1'

T, wdﬂa”i;rmniéf-ef‘s, continue to b

Parllament°

Yes. Parllamentv -ld'éonfihuéfff‘ 4 iéé 

control over the actions of VlnlsterS' an,

Ministers would be answerable. to Parllament for tnp

el d Lo B s
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Community instruments, such as Directives and”

‘Kingdom: Parliament will of course be represented'in

12, Would Parliament's frecdeom to legislate how it

o

chooses be aflecied?

In legislating, Ferlliasmeni would need o tat
account of the obligations asssumed by the United
Kingdom under the Treaties. Parliamént,would have
to refrain (aé it does'in Connection with other
treaties) from enacting legislation contrary to those

obligations.

13. Would legislative zcts made by the EurOpean‘
Communifies in Brussels have effect as law in this
country?

Yes. Certain provisions of Community Law,
primerily Regulations made by the Council and the

Commission, apply directly as law in each member

State; but by far the grester part of our domestiC'g,f~

5

law would be unaffected.

14. What control wouvld Parliament have over the

preparation and making of Regulations and other

Decisions?
Where instruments are made by the Counc;ligf,

Ministers, the United Kingdom will be representédvby

a Minister of the Crown who will be responsible %o -

Parliament for his actions. Members of the United

the Furopean Parliament which is reguired to be-
consulted before Community Regulations and Directives

involving new policies are adopted.
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15. When é Regulétibn has been made,ﬂWoula'”
Parliament be able to reject its-application to the
United Kingdom?

This would not be consistent with the treaty

obligations which the United Kingdom would have assumed’ {

16. If a Regulation made by a Community organ'v
conflicts with a statute enacted by Parllament, would
the Regulation:or the statute preva11°

Parliament would ‘have fto be-willing to give
effect, or enable effect to be given, %o the Regvula.tion’.j
so that 1t preVailed~ovér the statute; but see the

answer to the next question.

17. To what extent would the law which at presept

applies to the United Kingdom be affected by nembershlp }

of the European Communities? {
f

By far the greater part of our domestic law would
be unaffected. The European Treaties are concerned

with economic, commercial and closely related matters.

18. Would the common law still apply?

Yes,

~

19. WOuld,fhe pr0cedurésfof our‘cpurtslﬁe'afféctéa

by entry into: the Europeaﬁ Communitiés?

Our courts woulad- 1n certaln cases need to refer
matters to the European Court ot Ju"tlce for rullngs ;;i
on p01nts of Communlty Law. But otherw1se the worklngs

ot our. courts Would be unaffected
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20. Would there be British representasti

4 4

various instituviions of the Com:

Yes. A British HMinister would Dbe on the Ccuncill

of Ministers. There would be Britich

sitting in the Furopean Parliament.
British Judge on the PBuropean Court, and Bri

officials on thé staff of the CommiSsioﬁ;aon muéh:thé

same basis as in other international ovzanisations.

21. Would decisions be taken in the Communities

whichrun: counter to our national.interests?

All major decisions are taken by the Council of
Ministers, on which we should be represenied.

Although the European Treaties provide Tor majoriﬁy :

voting on most matters, the member States recognise
that it is not in practice possible to forcs another
member State to act contrary to its vital national

interests. As the Prime Minister said in ithe House of

Commons after his meeifing with President Pompidou.

"The maintenance and strengthening or the fabric

co-operation in / the_/ Community requires that

decisions should in practice be taken by unan
agreement when vital national interests of eny one

more members are at stake.™
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“tions. . In order +0 tadkle

'”durlng May.

DA eS0T

‘Mr Rippon

Secretary of State =

1.

s effect “on Brltlsh Soverelgnty.

European Communltles andf”

2. The paper, whlch nas a full coverlng summqry, analyses the

problem from a. polltlcal standp01nt and ventures some recommenda—,

. roperly‘:'fawvﬁ

necessary first to examlne the formal and 1egal aspeCus of the
subject, again from a polltlcal v1ewp01nt In undertaklng thls,
our Legal Advisers have taken full’ account of the views of the
Law Officers and believe it to be in accord with them, “But- the

Paper is a Foreign and Commonwealth Office paper and has not ‘been

cleared outside the Office.

3. I also submit a draft paper on the same subject drawn from

the Plannlng Paper but 1n brleLer form, '&ou may:éonéider'tﬁaf”;ﬂf{’

this should ‘be c1rculated to members of the DOP'for“informétioﬁ:

and as background to thelr ‘wider con51derat10n of European 1ssues.
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Sir V Evans
Mr Bottomley
Sir T Brimelow
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SOVEREIGNTY AND THT "EUROPZAN COMMUNITIES

1. The object of the paper is to examlne the 1mD11catlons.f'

for Brltlsh soverelgnu of entry 1nto 5he Luroppan Com- M:-Qf

munltes, to clarﬂfy the meanlng of the term and to ouggest

a number of - conclus;on

authoritj,' with <
1ndepéndence.

confused with the real'tles of power (par gré§h5f2§&)'f

3. The internal andfektérnal asbects of ‘sovereignty céﬁ
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ineluding fears oz TOSS of nat:onaly” ontlty, fcars of

'Communltv should develop towGrd an effocthOWy ha *monlsed
closely coordlnated forelgn and dcfenoe pollcy. 'Thls would

whlch Bvltlob natlonal rblatlons Wluh uhe rout oP bnﬁ world

The range of subwe0us whlch muy'be afl@@tbd by'Communlty

law is sot out in'an Annex (paragruna 12)

e ' Political and publlc anx19ty'mxbféssed over possible

"lcss of sovnrulonty"'may infact reflect wider concerns

change,. 5lsllku of remOUe and bur0ﬂucrc*xc covernmcnt s

8e It w1ll be. in- B”ltlsh 1ntcrnsus after antry thut tbe S

bconomlc fLSC&l and monet»ry syste" toacthvr with a f&lrlJ

mean in the vnry‘longiterm major changes in the way in

are mAnaged ¢nd 1mportdntwlmp11cutlonu fo extbrnul




3@3”5

erm, ndcond lonsand'thatyour

for "loss of sovercignty' it will be importont

(1)

(iii)

. before entrz to deal squarcly with the

'ensure th t unponul(" eésures (S

“working

oty

nature of the "sovereignty" that will be

 CONFIDENTIAL

- L -

problems of ﬁrltluh power and fluence. .

by pres nulng tﬂu cn01ce bCUWbG tb

e'"ry upd aon—wpury lJ a

'ranl 1y Han?lng world" Liter entry to “v'

ble, >conomlc d velopments ore

d to thu ramote'é,@ unmane.

f the uommunltv

to”strengthen loczl and regiocasl democratic

processes hd help develop effective Come—
nmunity regional economic and social policies;

to ensure ‘that the British Puriicment plays

aneffective part through its own processes

end that, British Parliamentariens acquire a

position of influence in the Xurcpean Parlia-

eff thVc cgrsul utﬂon betwe“n

thé,hlghly-fermalfaﬂ

d teohnical:

eroded'(paragraphs 23-2L).
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10. These odnclﬁéibns éﬁe‘highlygébliticéljﬁﬁﬁ_énir&i’
into the Community will'blur the distinction between domestic
political and forelgn affairs. Britiéh officials, like those
of. other member states, w111 n<~essar71y olay a more pollblcal

role over wider areas of pubilc buslness.' The task will. be to

adapt democratio‘institutions‘both in"the UK and in Brussels

to meet and reduce the real and substantlal publlc anx1et1 5

over na*ionaL 1dvnt1ty a1 allenatlon ﬁrom vovu

fol ovcr thelr fate W "£

i spvere;gnuy,~(paragraphs é5{é6)._:v
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‘185ue in the natlonal debate on entry to the Comﬂunlty.’
'”he paper does not seek to

fsophlcal analy31s of.sover

 CONFIDENTIAL

" SOVLREIGNTY AND THi., SUROP.SAN COMZUNITIES

1e The object of this paper is to examine the implications

of entry into the Zuropean Communities for British Sovereignty.,
The subject:  is one which érouses widesnread if somewhat vague

publlc concern and which could bhacome the central polltlcal

various ways in which th brm 1s.commonlj used 1n-yresent

.circumstancesf to identif& the relevant changes which will
be. involved 1n 301n1ng the uurobean Communities; and to

suggest a number 01 conclu51ons and 1mpllca»10ns for oollcy.,'

I. THE CONCEPT OF SOVEREIGITY

(a) Historical Background

2. Historically the conﬁept of sovereignty has been of
major importance to. both ?olitical scientists and jurists.

The growth of its use was closely associated with the

deve10pment of the Eystem of nation'states in Wectern'Eur@pg;Z

there ‘was no full medlaaval equlvalent and the w1aer cla1

of the Holy Roman mmplre"and the temporal power of the Pope

CONFIDENTIAL

3rov1de a cowPrebenuive philo~

ignty Yt sets ouL to clarlfy the' ~5

“l
l
d
|
|
l
!
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between the ruler and’his* téfé; éfta&hed,also to/ﬁistﬁa%e
Since. the other States 51m11ar1y‘had soverelgn rulers, and
regaried themselves equaley as soverelgn Dtr,.'LQS, the relatlon—ﬁﬁl
ship between such soverelgn otates Had to be ¢ormally one of
eguality and 1nﬂependence? On tne 1nternatlonal plane th»

soverelgnty of the'

within the State, but extcrnal soverelgn;y has been Drlmarlly

a nevative matter of denylng the ex1stence of any exsernal

sovereign authorlty, w1th consequenr emphas‘s cn eouallty and

1ndeoendence as the legal framework for 1nternatlona1 relatlons.:J"

i
j
)

In the parti¢ular‘instappe of-thq United Llngdpm the Stvate, .

externally,'ié;légaiiyﬂe*uﬁif 

v,"soverelgn S*ates

'he Unlted h“ngdem

,the;Crown-as Hea




.emnha31s on and 1nterest 1n the com¢ort1ng and reassurlnb“

‘the interna; and external aspects Of soverelgnty.

CONFIDENTIAL

U The ‘technical legal aspects of sovereignty, both internal
and externcl (particularly the latter), must not be confused
with the realities of power. Ultimately it is the latter

which count. There may be a'fendency that, in proportion as

|

|

I

|

|

the facts about the realities of power are unpalatable, B0 . )
: |

|

]

]

1egal aspects of soverelgnty 1ncreases.

(1) Cdntemponarx Aspects»ofﬂSQIggﬁggggx

54 In the contempora‘y polltlcal systnm we can dlstlnoulsh'v~7“

Extgrnal Sovereigntg

6 Soverelgnty in. external reTatlons st11¢ 1ncludes formal‘

equallty of status w1th otﬂer states A Strlklné GXPTESolOD

. the state 1tself though

'«1n the context of sovere

reoownlsed as such byfotl

:~]11m1ted'by the

is in voting arrangements in the UN
Tor example, Mauritius has the same
realities of power are reflected by
Council and by systems of weighted

rnot ledst the Burdpesn Communltles)

absence. of any formally sunerlor source of euthonlty external

to the State.; It does ndt mean eoual po*er or 1nf1uence o

freedom of’ actlcn in the 1nternatlonal scene, or even w1th1n

whlle the Gentral Amerlcan republlcs are sovevelgn states,

er states,

w1th the

more orltlcally w1t ﬁpr

}these 1deas nstu;allv prlnc to mlndl

nty.'fTo tak ‘an ext“eme example,
te Ub 1nterest§5 both in th61r;

CONFIDENTIAL

General fAssembly, where,.
vote as the US (but the ' }
the veto in the Security ]
voting in many organisations,

It involves also the -

1n pP ctlce tney ale g

U overnment and pernap
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wd the

inﬂepsnd@mce o+ acllan 1n “xtcrn°] rolutloas w1t wout for=

7. Tac effect of the abovq ig that 'éxtefnally,' ’smr@jgﬁtyﬁx

freedom of intern&tlonﬁi ‘acticn and in their ability to

rogulate affairs w1th11 their own ‘boundaries. A11 staféSf;

are under .some egr e of ox+prnnl constra 1gt 2ud most nuve

deliberately limited thelr freedom of action in pursuit of
nationzl interests,\fér,cxémple by‘m:litary,allignces,,

entry dnto internatibhal organis tlons or -even by’thc

COnClu"lOﬁ of voutlnv.treatiesL‘,’“1sse 11mltﬂtlons re’re—j

doV@lOpﬂpnt of; ~nd OtnbL llnfs whlch cut

economic

feiting their 1ntern tlon 1 L wu¢ st“t | But i% ié always

a gquestion of &égree 1n gach p°vb1cu1a. casb wbeuher :

the reostraints are s o Ayten51ve as t@ be 1noomhat1b;e with
conbtinued exisSence as an equal and independent member of

the interneational community, with the capacity to conduct

its own Lﬂuernutlora]«relati
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strictly not a debate on the legal issues of external

sovereignty. = It is, however, 2 debate which arises -

naturelly from that issue and which is tied up with idens |

- asto'which

supreme‘gbwer'in“the(land. The formal compronise has been .

to accept that supreme power -tc legzislate should rest with: -

o™

the queen in Parlisment. For present day practicrl and

political purposes in the UK, Parlianentary sovercignty

nmay be taken to involve the cxclusive power to make supreme
ry ¥y 4

law., This power hes threc essential features:

(a). ik étatu%exwhich has bsen duly enacted by.

Parliament ‘snd reccived -the Royal assent

cannet be declared inveolid by the courts on @ -

an& gfo@nds,,for exomple that its pro=

onsiarce:contrary to con

,
@
o

ay endct any law it wis

1y no Parlioment fs bownd by the
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latcr statute,

(e) there is mo 1eglslut1vb powsr in the land

save by thevauthorlty of Parlicment.

9.  To the layman thdSe roétﬁrés Zesn that the Queen in =
Parlisient hes sovbrelgn 1éwémaking POWET in the territo;y,

unchalléng ed oy any'rlval nutlonQT or 1nucrnqtﬂonal QOUACO‘

of PﬁthorntJ una that 1t _freedbm"to*eﬁaétfiecl lutlon is

”'Parllam 11

fculd  tteApt . T pcal

an 1ndﬁ 3ﬂdence' ct s> as lOIClblY to 7"cg&:!.n l“gl%l“ulVL

power ovcr the +err1terj 1n'uueqtlon. 2 Bbt thore has bgen
no cor@arablu (and 1rrevooaole)'trmnsfer of uuthowlty

within the UK itsdlffpurportlng'to,blnd succ@ssor Ferlia-

ments; -~ aud wlthougn Parllamcntjh svocbasionally“enacted‘

lpgnslaulon whlch 1n torns. porus £6. re@ulatu the frcedom ;

of action of futurb Pﬁr'lﬂmbnus, in c:r;ctly logal terms

Sucb 1Lmlslhuloﬂ dCﬂ

: leglslaﬁlng to tne




how they will be affeéted by British accession to the
Community} The'firsﬁvsta@e is-to ccnsider the Comiunity

as it will be upon eniargcmcnt puutlag on ‘cne side the

prospective implications of any future deve 13Puunt or

"deepening% ofitheGCoiﬁunity;

T"‘.d:(,rnal Sovnr01gnty

,ll.,ﬂﬁ 1 .involve us.

bxtan51ve 11D1tat10n51upon our, frcpdom of segicn. ~ In

'many resvccts t ese & essentl 11y tﬂo rGauLU of a ;

contracbuP1 arrangeLen ) nOu dlSSlmllPT in king fron 5
othor 1nternhtlonal contrictual arreagensnts which We have
c.g. in the GATT 'theée constitute restraints pon bhé
cxercise ©f sovereign @owers as a result of an zct enterzd
into by wvirtue of our sovereign status, =and they do not
amount to -a restricticn of that stotus. - Bubt it is not
correct *to regard thu Europﬂ“ Oomﬂﬁhity Treatics as
involving.SOlelv m&tters of a legal significonce equivélent
to that of other leSulnF trcmtlb%. For excmple, in

‘pa tters w1th1n the uommunlty fisld’ (s*ezkﬁnek) we éhaiIZSél

acceptlng_anfexternalgt glslntu*e whlch regqras itse lf as
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'Commir ion w111 301nt13 renresent the Member: St

“who tn~th°t hont w1,1'havb thulr 1nd1v1dhal

1nternatlongl n»got ng powers llmlted and we shall in

various fields be accenting a wide degree of coordination

‘ of our policy with that of the reut uf'the Community,

A7 0of thlo we--shall be acccvtln@'"for an unllmltod

perlod” w1th no p“OVlQJOH for th@draw@l. But’qL,the

'Gomrunlfles, huvb not

;ES ik

eSs;thanwsovej

P : ‘ thé firm'®ppositioh o
‘ . Cp ictice~aﬁd:in'*hé £

coope*atlvb venture of 1nd.“undent equal sovcvelgn arlts

| and no “sone Supr&natipnal,and,QVerrldlng authorlty.

Nembership would nean en incressing range of subjects on

which Briteain's pOllCV was concertud w1th the repainder

of the Comhunlty Qnd 'SSQ.tth'ln nugotlatlhns w1th thC'

rest of tne world un
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degruuto whlch a Dtﬁt

~clear th&t nembership of the Community in its proesent

forn would involve only linited dimunition of exbtornal

sovereignty in practice. If it is right to say that the
question of the retention of the intcrnaticnzl status of a

SOVﬂr01gn State is afmatter'of assessinm‘in cach case the

s cxternal 1ndcncna gl v_, '-r:q_uali‘ojy*:-''

and capacitv to‘ccnduct its oWn'intern&t;onﬂl LletlorS arﬂx

Gy

restrictéd we oould nuv "‘,eiess fulrly'copcludw t”mu,-j

ns for OLr frcodow'g

elno su.bstan’cwj inpa of our

zntcrnutlon 1'sﬁaqu 1nuld follow i our

membcrshlp of thu burODu?* Communitiecs. - Tie. loss oI

@
8]
w
cf!
2
(el
Q
e
E
_F;
[
S
&

nal soverelgnty»w1ll'however increas

develops, ‘according %o the intention of the prezmble to

the Treaty of Rome "to establish the foundsticns of an

even closer union among the Zuropcon peoples” ¢ denl

with the implications for -soversignty of such dynoidc

dévelcpmentvbélbw in paragraphs 17 to 22,

Intern 1 SoVereigpty

1Dp11c tlens5of nerb rsnlp for PAr11anen arv

-soveromgnty#and for 1€ 1ogal sgstef wr1cn 1c 010“5
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in i&vwnie<fbr’tha"unQuﬁétiohed direct

qullCmElOD (G c.leuhuut any further paxtl—

01p1tlon by Parll bﬁt) of Connunity liws not
et made'(evan though Mlnlsters would have a

part, through Lcmbprshlp of the Goun01lQ

éﬁ, v1z. ouctoms dutleS”

(ii) , 6omﬂﬁbiﬁ§‘iaw’i§’requiraito,take,pfecédenée'
over‘doméstichaw: i,e, if & Community law
conflicts-with § statute,'it is the sbatute
which“h;; tQ give way. Thiss iS'something’k
nOU iﬁ;’ d iﬁ.ofhér;cbﬁmifnenfSthiCh.WG 

heve' entered: into in the past. . Previous:
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’confiicting statute has still
© U But thh con]unltv sy3up- QU :és

Cthiss country sbould by VlLLuerl 1ts ovm

,force_asglaw ln'thls countrV'Drcvail OVer

'confllctl'
"tl‘l
 United Klngdon, our vfurto, it fuCOd w1th’z‘

'Comﬁunity/Law, are most unlikely in the

CONFIDENTIAL -

becn sol¢ly a questicn of a possible breach

of:those international obligations: the

been the law o be applisd in this count

,Con;unlt Law as appllus dlroctlj as. 1uw dnc

1egal

gfnatanal luglsl”“lcﬁ.v The Law‘

avn,,however, ccpcludud that whlle

urop an Gompunlt" will uphsld the cupremacy

of GhLmunlty Lew 4in ite appllcdtlon w1th1n the

statute ;ntended by farlianent to override

1ﬂmodlhtely foresesable future to be restrained

frem giving effect o the sbtotutbe.

The puwer of the gurop""d Cuunt to consider

tno extont to whlch a UK statute is curohtlbl“'

‘with GCJmunlty Liow: w111 1nd1rcctly i
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Please note that this copy is supplled subject th Nati

.ceuntry-

in~ uccep ng;Co_mJnl

we shall neod to- nake it effectlvc as paxt

of a newVand separate logal order, Jdistinect

f“om, but 00-5Xistinb de by side with,

! the law of the Unlted Klﬂadum. They huve’v

ref rred tu the basids. Europc Communities

’ . Treaty provisions as amounting "in effect o

to avnﬂv=body of "Federal! statute lau'.

Df}iﬁ?ﬁi&ﬁz,ccaﬁczﬁun_,

“III “OLI?IC&L hEAL

&n spus ovt uhb case.

f: O 13y The accoun ng teéhhicaL

¢ Cormnmity

iithe genelal uffect partlcu—

larly in tbe lungcr tern would be of nore . pervae siveiand wide—‘

raning ch.:n.qg'A than wi h any egrller chﬂltLGntS. ‘ urgely

this is becAuSp the Cummunlty treatics Nhun drawn up Were

seen as a;rangements,not nerely for collaboraticn but for

pusitive 1ntegr tlon~o¢ 1¢rwe parts cf the ecov“rlc ﬁnd

soeial llfc of Lhe dembc“: tates. bs a result the
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1. But public and political concern over "loss of
sovereignty" cannot be allayed simply by setting out these

technical considerations, In the public debate advocates

of entry deny that soverelgnty will be lost or tr;nsferred‘
and argue that account should be teken "of the effective

ablllty of Brltaln s natlonal institutions to protect and. -

advance the 1nterests, domestlc and external, of the Brltlshv ‘;

people” rr‘hey 1moly that sovoreﬂgntv as deflned above should B

be dlsregarded - consldering 1t to have been eroied past

usefulness by GATT NﬂT: etc and the - powerlessness ox‘the/
medle 81zed state acting alone.j Although this approach rldes‘ "
:roughshod over “sovarelgnty" in its technlcal sense b has .

the merit thet in address1ng the polltlcal rather than the

legal reality it comes nearer to the sources of actlve publlc

concern,
15. These. public concerns clearly include:

(1) hatlonal Ioeptlty

We - are all deeply conscious thOhgh tradition,
’L,orlnglng end educatlon of - the dlstlnctlve fact

of being Brltlsh./ leen our 1sland poeltlon and

"/1ong terrltorial and natlonal 1ntegr1ty the,

'traditional,re'atf'e,rreedomﬂfrom comprehensive

v"alllances and

ONFIDENTIAL
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xWhen "sovereignty"

in the debate abou

people may- feel that 1t is thls "Brltlshness"::'

that isxat;stéke  ence i R;pnon s pointed -

questlon "are the French anv Jess French ?" for

their membership. [There is another, less

attractive, asﬁect?ofvthis national pride.
This is the large ﬁeééure of diSiike and mis-
trusthfvforeignefﬁ that persists in Britain.
Nancy Mitford's UnélelMatthewzwés'not alore in

cun51der1tg that: "Aibroad is hell and roreigﬁers

'Pcverer Lt

'w1ll.meg. major c ange;
:‘"nev** :
'rcs"sted by many. - EBven ough
,soveﬂelgnty" may bP 11m1ted to falrly pre*lse

areas of Covurnment ang Parllamentary powers ana

be without slgnﬁﬁ cance for the imves of most off-

the country, Stlll the phrase cowgures up a specfre i
of major and uncontrol’able chanﬁe and of
aaatstments *hat Will have +to bBe made which are
'deeoly dlsturblngﬁ "o v"overelgnty" may be

ca eubhemlsm for f
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:industriélisqd_égciety the imperscnal and remote U
workings of ﬁhe Governﬁent bureaucracy are éwsouice
of major aﬁXiety and mistrust. The cperaticns

of denocfac&iseem decreasingly fitted to control the

all~embra01ng rbgul atory ﬂctiviuies of the Civil'

ﬁoerV1ce“ : In entrv to the Com4un1+J we. m&y'Sucm

vo,be.optlngmiorfa qystem in ‘which bureaucracy w1ll

,str.nge 0. us';'f‘

'bur«auchoy s-hj%common vUDScﬂtvEOTé Dowerfﬁl”doﬁ—

poed W;tﬁ:' systems of the Comuunlty

th the ‘way to renedy this. balana

inan s’ iaeal
without re&ﬁélng the Comtunity to a mere stanclng":”
aczociation for negotiation between national

{+n ster~ is by strengthening the Community's dembéi
orafic prPCcSSQS which in turn neans more chﬁnge

and nore "1oss of sovereignty" .

(dv) National waer
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ki

have Bny necessary conrectlon wi

~
O

sovefelgnty, but the deba

vbeﬁolden to none.
€111u31on.~g‘
' fon_ly by tfeaty, :
we are deoendent on otbers both for the ;ffectlve,;

.defence of” the United Kingdom-and also. for the -
'which govern our own écopomy But this fact

“from a perdiod of greater Brltlsb oower. ~Joining

_to be unfettered natlona; freedom and a puollc‘ '

:aknowledgement OvaLl

- intentions explicit 1n the preaimble to the Treaty

CONEIDENTIAL

_Much of this is mere

wmwmid.mdiMﬁm@ﬁﬁmlfﬂmmmlcmmnhms

though intellectually conceded is not W1dely or

deep*y understood 1nst1nct1ve attitudes dcrlve

is a further‘largé“stép éwéy frdﬁ”what iévthought7 

moneovep- JOlning ths C mmunlty 1nst1tutlona11ses*;~':

relevant to su”v1val than deledce, as covered by

NATO, the form of the Community structure and the

of Rome emnhasise the merglng of natlonal interests.

We do not suggest that thesc 1ssues of public concern

-the technlcal meanlng of




lems” T The Nationa[Archwes o] s 1] b2

[Ref-.‘F:CO 304 BRB T 3i234s

ithe National Archlves terms.and conditions and that your
trictions. Further information is given'in the 'Terms and
of the Natlcnal Ard'nves leaﬂets

. ponse bgcause of the anxie ties ! outvnaticna,,idantity,

'U?pgwer,andjéhdngeycutl;ned;abpve.

 CONFIDENTIAL

levels, On the one level there have been legal argunents

defining the implications for external znd Fariiementary

. Sovereignty of accession, implicaticns which are impartant
~but have been found politically acceptable. Un the other

level we believe thet argunent sbout loss of sovereignty

couched in more geheral terns has c¢liciteld 2 strong res—.

_CONFIDENTIAL




f'-ijnrb ‘ 1|’
,3|2545

v i : the National Archlves Yerms ant;l conditi ;
use of it ma_y be subject 10 co| ghti’estrictlons ‘Further information is glven in th‘: qlfe::i ta}:.:it your
Condltians of supply.of the Natlonal Archhles

now centres upon, though 1t is not llmlted to, tne Conm
Agricultural Policy: and the Common Commercial Pollcy based

on but now going beyond the uommon Extarnal Tariff. The

‘Council rf Mlnﬂsters cont¢nuas to be dominated bv trade-

offs between naclunal lntﬁrests and the prlnc¢p1e of

I ‘majority voting has oeen 51d9—traoked - TheEuropean

Parlianeat exer0¢ses llttle control over the processes of i

;the Communiv"'wnlle tﬁ /Comm1551on though commltted orthe

i hgespening’ of cne Con

reavh“tf agﬂeeme‘tlon

system and a falrly closely coordlnabed and con51stbnt fore1gn*.j

i
:

and ‘defence pollvy. ThlS sort .of groupng would brlng magor i
pOllthJ/GOOﬁOulC advantoges but would take many years to N i

al acceptance. valt came to do so ]

, develop and to win p'llt*
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19. If such a'develophent fcdk piace; then over a wide

'range of subaects (trade, aia, monetary affeirs and most
Although diplomatic rebresentetion would rermain country by
‘country its national rSlevwouid be much diminished since .
ordinated among member states° By the end of the century

'Jer051on of the 1nternat10nal role of the member states v""
'gcould be almost comple"e° Thls 1s far distant prospect
' rbut as members of the Communlty our najor interests may %

fthe Western Eurcpe of whlch we shall be a part can reallse L

,that we shall derlve full beneflts Irom membership.

; maaorlty votlng on an 1ncrea51ng range of 1ssues 1n the

T ponsensus.j In elther ¢

technologlcal questlons) Communlty policies toward the

outside world would be common or closely harmonised.

the 1nstruct10ns to representatlves would have been co=

with effectlve defence and polltlcal harmonlsatlon the

lle in 1ts progr6551ve development since it is only when

‘1ts full potentlal as’ ’Holltlcal as well ‘as economlc:f

20. Such positive development of the functions of the

Community could probably only take place with concomitant

development of the institutions of the Community. It is
hard to envisage the necessary decisions being teken under
the preseﬁt,organiSation‘of the Community; nore effective

dec1S1on—maL1ng at Communlty level would elther requlre v

oun01l ‘or s;rongev;pr sures to”reachﬁqulck de0151ons D3

se the role of the Commission would
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fCommunlty, 1no1ud1ng

~In that event the development of a prestlgious and efLect—

rive directly elected»ﬁ mmunlty Parllament would clearly

‘mean the oonsequentlaﬁ Weakenlnb of ‘the Brltlsh Parllament.Q
Cas well as the eros1on of - ”Parllamentery Sovereignty. o
271,  The process ou*llned is: en. exceedingly 10ﬁg—term one, ' Ji
vand depends upon Lhe contlnulng progr6851ve development of" }
fhe Community. For a very long fine - @lmost oertaxnly : ; J

ntil thc end ‘of the century - the maaor mnember states woqu

cbain the praoulcal "1ast resort" political possibility of

: seeese (albelt 1n§ robable breach of 1nterndtlonal

1% prant“ce ‘be w1thdra
statqu s an equel
Parllwment‘s power

nationalecommunltyv 'll be unaffecteda

will le@WlSe survy e, 1f Brlt“ln oun 1n pructlce renounce

the Treety then the: Communlty laws whlch are eppeled auto—,

matloally within the member states ‘are seen to depend upon-

the COHtanlng (and pre—em;nent> aoqulescerce of Parllament
which may in the 1est resort be withdrawn. ; st

‘ : . 22, Even with the i‘st'd'ematlc development of the ;, :

Communlty the maao e berustates caﬂ,hardly lose the
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ereached at which'inability to renounce the Treaty (and

with it the degenerétion’of the notional institutions

iwhich ceuid opt for sﬁch a2 policy) was clear, then
isovereignﬁy, external§ parliamentary and practical would
indeed befdiminishedc}

V.  CONGILUSIONS 4ND IMPLIGATIONS

2%.  We have examinedfﬁhe two main aepects of ‘sovercignty

_external and pirlianeﬁtary sovereignty will be 1imited;

- while in the case of parllumenfery soverelgnty 1t wild be

‘real and novel buu not llkely to damage British 1nterestso ;

/Thereiare{iﬁ”aadifie aaoryespects of publlc concern
 Wthﬂ are evoked by reference to soverelgety thouoh thet

;15 not what they are'about - netlonal 1dent1ty, opp051tlon

to change, mlstrust of'bureaucracy and a bellef that

'Brltaln standlng alone should control 1ts aestlny These .

‘may be at the source of much anx1ety ebout and 1nst1rct1ve

opp051t10n to. British entry. Finally we have argued that
in the longest term the progreséive deévelopment of the

Community could indeed mesn the weskening of the member

states' independence ef action and in the last resort of .

their'naticnal institﬁtidnc and. their sovereignty.

24, If it is accepted there are’ a number of implications

leto be drawn fron thl %analy51s.—,

iQ” elthough pu jlc concern 1s not over technlcal

v';eoverelgnty tself but ‘over more geaerelly
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ii.

with the anxiétiés’aﬁbuf Brifish‘powér:dnd'  ', P ,"5 on

sometimes be Lade more acceptable if they'dre put

jlnfluence (masqueradlng under the term [ff",‘;f" ;J“g”ni

scverelgnty) by’presentlmg the ch01ce between

the effeot of entry and on’ Brltaln s power and ; f  ' e }
1nfluence in a rapldly changing world. After )

entrl there would be a major reésponsibility on

HMG ahd on ail ﬁbliticalﬂpartiés nét to exacerbate
public concern by attributing unpopuler measures

or unfavourables-economic developments t- the remote
and vnmenageable workings of the Community. This
counsel of pérfection mey bé the more difficult to

achieve because.these Same unpopular measures nay : J

in & Oommunlty context and thls technlque may“

offer a way'tc'av01d the more sterlle ;crﬁs cf

Hte_v, govornmenﬁal bargalnlngu Butvthe~d1*i/ "

twevn on the one ‘hand” explalnlng pollcy in tQTJS

of g@nerdl and Comrun1ty—w1de Ainterest and on the

'ﬂ*h~“ ‘lau+ng meﬂberoblp fcr natlonal probleﬂs 1s

:eal and impoxuantn

the trensfex of.major‘executive responsibilities to.
the bureaucratichQ“mission in Brﬁssels will éxa-
cerrate popular feeling of alienetion from |
goverﬁment To counter thls feellng strengthcned
local and reglonal democratlc processes within the

nember states and effectlve Community reglonal

'vecgnomlc and siclal*4olloles W111 be ess
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‘”f‘lve role bo

iv.

democratlc ccntrol it w111 be Jmportant thet tha

' fof the Brlt sh Parllabont 1tsclfa Fe

,the 1nturest of the UY that Brltlsb pprllament

the Furopean Parliament against the day when it

',fiGovernment experts and the Eurcpean Par11ament

iar , soverelgnty w111 be affected as?
We‘héﬁévéeeﬁ,v But the need for Parliament to
blay an’inqﬁeasing (if perhaps nore specialisedj
r61e may'develop; Firstly, althcugh a Eurcnean

Parllament mlght in the longest term beconme. an.

effectlve,'dlrectly elected denccratic check
ﬁpon the “bureaucracy, this will nct be for a

long timé, and certainly not in the decade to

COme; In the interval, to mininise the loss of

Brltlsh Parllanentarlens shculd play an effect—

h through the Brltlsh mebbershlpf n

the Parllagent and turough the procesv

¥ r,lf any Ov
the Parllements of the Slk nake the nost of their

rdle “in elther respect. It would be clearly in .

‘arians should acqulre a position of 1nfluence A

‘assumes effective powers.

The process of consultation between the Commission,.

Tlc complex,} The issues dealt with are neither.

:"forel affalrs" nor wholly domestic to thc i
gn

member tates
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offcirs @

e be cndorscd a;tcr the -cven t bo the cluctbd ronreoeLba—

‘ tive bedy as tﬁough in forclgp effairs. To noet th;s new

} preblen the creation of o Sclect Comittee on Comuunity

| . . :

i wffairs 03 some qu~te new Darllamentary device might be ; gl
. on51dered !

i () It will be recoguiscd thot the more the oo“wunlty ‘

1

|

developud o oii cffeotivo wide~ranging and dcuocrotically

O‘"‘l;l cl.Lod AT AL

ty wlll bo“oréao

sovcroigxtyiwillvbctcheg Thu ﬂblllt" ard thu ul‘

7sur:“5 Tenain

“umehn f‘m«,.ﬁl’lhll 3 1t

coing dnn rea -';, 5 ;ﬁ,ﬂ,311”1n1~ucncc (& lbclt ir

throuzh palt'cip otion in thu Conmunity's p0¢101c dndlfa

contrast this with the highly formal and technicel nature

o

of tho'”"ovorclﬁrtV" thaﬁ'will Do crodcd.

25. The conclusions ard T : ;.wc hva dravu are. thnlv
political and oy be Ju dbcc bcv 'thevc?mpet since of the PCO to

mtry upon- sovereignty

cdviec. Kcvcrthcleﬁs~thc-
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‘ related to the blurring o domestic political

Cang foreign offairs, to 1n tlvoly nguL\“ politicil responsibil—

S

foqPuatetakbl

Aty of tho ‘thu lack of effcciive

gy

democTratic cor

e ’
26; Té pluy wn cffcctive p "rt in the Commandty British rniemboers
of the Comnission and thoir étaffs ané Pritish officicls cs

npgobl tors will ne cossarily'assuﬁe mor. pelitical roles thon is

treditional in the UK. The Comumity, if we cwe 6 benefit to the .

full, will

over wider areas of public busincss.

proccds it will be neccusory o strCz

tienof tho;Qouxunit*ﬁwifh' orsequeﬂt docll

prcstiﬁc of the 1“M::Lc:nal ”1 bvtw.

arrest thlu pTOCCuS,:wlﬂCO to d~ SO wou]c be to nut coq erations :
of fornal: soverelw¢ty bcfcro cffcctlve Arnfluencde and power, but to

UL and in Brussels:

rcal and uLoot“htl NE gu.blln opxictics over

ﬁatlonal 10““Eltj and allcnktlcr frOL'

end loss of corb&cl over thoir l"tv vizieh

i "lcssvoﬁ“sovcrcignty”.
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it stands, aﬁé lelc Wi th nevulqulona m“de by tne Coun01l, 8 Unlted

- King Qom Minister- (who is ShbJ et of coarse to Parllamcrtarv“p:essp+a)v'

| CONFIDENTIAL

5 ‘ ity T“ YT AT
BE LT LCT By BN

1. © In general it should. be noted tnau there ere ve=* fewvi“ avv‘”

areas in which Parlizmen nt w111 be"‘lollv incapable ‘of actlon or 1n

which ¢Mrll&heﬂt w“ll be wb_ollv free f;om,requrﬂ ut. R should,also\f“3
be noted tnaufthe‘ucundarles whlch distinguish these areas are
changing all the time, as Cezmmunity policies develop.

2. Iuch depends upon the way in which the Community has taken action

in any partlcxi‘r aresé. Ln twe cese of QCUlOﬂ by<wav of Re ul&thu

there is, once the ¥ cgulatlon haS beeu'uude, no room foxr Pufll ntary i

action (other than, possibly,’ to v"upvleme b thc negul ation or mere

debate). Gererally spaakinb @arllumegt Hu$u take the 1egulaflonfas

D

will: take part 1nlthe proceod nws leadlhg up To: adont"on of this

chulQulo“, this; 1» no% tge Guse with. ] eghlatlons mede: b] t%e

Commigsion. - Re
of an;implémaﬁting;‘v

clive: le“v s iarllﬂﬂ nt ”Leedom of cp01ce as. to. .

action by wey of ﬁ,“
eans. but no frecRon. as to thg;resu t to be uchlcved. £ Roco»mﬂndau'

tion lcaves Parliament Ifree ﬁczbcide not cnly on the means,'but 2lso

upon whebther to coley with %he Récommcndétion at all.

S le ;0 these major qualifications the lists below, which are by

no means exhausbive, iden Jify the arcas ‘of le‘is1 tlve actlon Whlch

will be principally afféCte  ﬁnd tho ciwh;oh w1l1 dot.
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AREAS TN WHICH PARLIAMENT'S FREEDCNM OF LEGISLATIVE ACTION

WILL B85 SIGNIPICAITTLY RESTRATNED

Customs duties and all other matters incidental to the
formation of a customs union;

Agriculture;

Tree movement of labour, services and cupital;

Transport

,thopdliés and vestrictive pfaetiées;
Staﬁe 21d for‘Induséry

Coal end Steelj '

‘Tuclear enefgypihﬁuétfy;,
Compaﬁy?Law; : ;

Insurance “aw;

CTicheriszs;

‘Value -added taxy

Soelal Security for migrant workers;

ARTAS T
WILL TOT B

ATTVE ACTTON

ICH PARLIAMENT'S FREEDOM OF LiGI7Z
FlCATLY RESTRAINSD

M™ie general principles of criminal law;

The gereral principles of the law of the contract;

The gensral principles of the law of c¢ivil wrongs (tort);

Land Taw;

Relations of landlord and

,ééuntry“planning laws -

yodawg

'?/Naﬁidﬁéliﬁy




Social serv

Education

Health

Local government
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PURTHER  TYPORTANT AREAS TN WHICH MEMBESSHIP OF THE
COMMUH I“V MIGHT AFFECT ESR MAJESTY'S COVERNMENT'S FREEDOM
CF-ACT T )

In addition to the =areas listed above, there are

a number of important areas in which membership of the
Community would impose obligations vis-—a-vis the Commission
or other ﬁember Statés. . These obligations which will rc—';’
strain our freedom of action in areas hitherto within the
discretion of the Lwxecubtive may be divided into two cléasses:

(a) piesent obligations to consult; (b)'future,obligations’

tHo consult, oxr to coordln te policies.

2. xﬂescnt Obll””uloru to consult incluie'

i) Econonio;E@liCy:vArticles 103-9 of the Lrﬂaty

of Rome & Cihfépwide_méasure of. consulte+1on

and ¢oordination on policy on current Lroris on
balance of{payments,problems.

On exchdngc rates each Hember State 1is required

under thb Tre b R 710 treuu 1ts policy...as'a

matter of cemmon interest'. In practice the

main commeon interest has been the nced to allow

the CaP to work snnotnly, but this has not

: w1th SO&CthuS w1thout nach consultation.

On balanée.of wavments difficulties mombnr

. shtatés afe%
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 th1 stagv"

prov1dcd for 51x;monthlv mcotln:s of ¥ orel
hlnlthLS ?nd qu&rterly'mb t“nns of" P011tlcql
Dlrectors to coordln te forelgn POllCluS énd”'
Governments should consult on all impcrtant
duestions. ~Two such meetings of Foreign
‘MIDlStLrS ‘heye so far. occurryd But nc effec-
tive rustrﬂlnt exists upon national responsi-

bility for forelgn policy as such, and the

’obllgatlonngoyno furthn thah'fhose»Wévalﬁéad'

zi FLﬁ

 Aave a fulW éﬁd'equp

vpollcy, 1bclude

(a), .Economic and Monet

The Coﬁﬁgilfofﬂﬂi
oﬁ 9 February l97liaﬁhe
union of the!Six (7nd by

vof Ten) in tbn ycmrs.ﬂl ‘nly'the fquT stﬂge 1s'agreed:




) lArchlves termsiand condn::pns o thet yo )
niin the 'Terms and T

'term uGOnOMlO “pol : arrangemants were. to be 1nstltutpd

for 2 firétisfé in h‘row1ng tho N¢rglns of fluct

‘of mambcrs currencies ugalnst each’ other. The SL measures

are to rgﬂaln in force for five ycars and then lapse if

agreement has not then been reached on the second stage,”
whicn ought to begln on 1 January: 197u £1tho ugh thp

qrranbcments for narrOWJng the cxchangc margins have been

~

postpon@d by the May ¢urrency crisis and the German Govern-

ment's decision te float tae D-mvrA, it is llkply that on

entry the UK w111 hdvb to adhere tc the ugr=°m°nt su&marloed«v

above, quumlng thqt current alfflcultlﬂs in 1mplement3ng

thCSu avrbpments huve been overcome byvthe tlmo we Jjo

Wb sh%ll cf course take part ds full mcubers in’ the d1s—.v

cussions whlck must precbde any. nove” to the’ sbccnd sfage.

'(b) vmporal prov151ons for h“rmonlsatlﬂn of 1vg 1 Dractlces

[inere are two relevent general provisions . Artlclef\
100 of the Rome Treaty, on the approxination of LaWSg,an&'
Article 220 on the négotidtion of mutually beneficia l
agreements which could in theory both lead to encroachment
n vhe future on areas where our freedom to decide on pdlié&~
is not now significantly restrained. A large number of”
miscellaneous regulations of little political sivnificanoe,v
have already been mede under Article 100. ~ They eare QCSlbnb
to facilitate 1ntra—00ﬁmun1ty trhde by the este ollqhment
offuniform stanéards and practiogs. - After entryfwe should

of course have a full say in the scope aﬁd,ﬂ“pllcgtlon

‘of’futurg,work in this,field;




NOTHING TO BE WRITTEN IN THIS MARGIN

. “Please no
use of it.

R

“}sel ATy CLASSIFICATIONY -

Top, Secret,
“Sceret, -
Confidential;
Restricted, 7
Unclassified.

PRIVACY MARKING .

11. Strictly i“nté:rprefedv,: the term "sovereignty"

has two .princ,;ipal applications. It originally

Law-naking po

“‘af;:t_s of #its:

| sovereignty

| would have immediate 'ﬂ;mpiickaiy:i‘dns for internal

sovereignty because:-

Ca Con;@uni’ty Laws,existing and future, will

- ~apply d;;ggtly:in‘this,qountry as, in ef

"Federal fstg‘cii,te law;

described the péWiéré, of ‘the ruler within his State. e
In the United Kingdom this internal sovereignty is
bound up j.v}ith;_vthé doctrine of Parliament's sovereign

wer thérei’nr'," '11’11"1cha’]¢(1e1'igyed by anyrlval i
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V"member states would nevertheless retain for as long

agalnst t% 1r v1tal natlonal 1nterest and">

matters, and the effects of membershlp w1ll b

%perva51ve han w1th earller commltments.lﬁThe

'arouses keen concern which is often expressed as

develop on a broad political front and its 1nst1—ﬂ
tutions matched this development, then national

soverelgnty would progress1vely dlmlnlsh- but

botx ;
as ‘can be foreseen the power to prevent de01510ns

proSpectfof major commitments in the Communit

fear about soverelgnty but may rather concern';
“a. National Identity st
People fear that to become more Eurbpeen

we must be less British; a certain'mi'

trust of foreigners is persistent iﬁv”

Brltaln.

;Change

'embershlp w111 mean major change

0S5 of soverelgnty ref ects
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own affsirs; but their instinets .

frbm past poWer rathei than preseﬁt

. realities. lf’lembefship involves the -

‘action in many fields restricted by

:f‘Cdﬁmunity:déﬁisi

‘public feéliﬁgs' of remoteness and élienﬁtiéh ;
- from the’ decision-making in Brussels: ' Posiini
nfeet' these {r’x’é'w"p’rébie‘iﬁs; a Select .‘Commiizté',e, :

on Community Affairé,‘ or perhaps other new
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_that as

ensure that.unpopular measures or unfavourable_

: he Communlty w111 deeply affront many

people. 7 Before and after entry, we must thereforé""

economic developments are not wrongly attributed
to the unmanageable workings of the Community. We
must aléO'demonstrate the increase in our real”

1nternatlona1 1nfluence through our sharevln
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PRIVA(Y VlARKING

bhes of ‘majo
and juriets; hhe growth of its use was clo'ely
associated with the development of the system of
nation states :Ln Western Europe. boerelgn
initially 1nvoked to descrlbe the powers of theb

ruler w1th1n hls State. When deallng w:Lth other

States ‘the mler asserted hlS (1nterna11y) soverelgn

status. S:.nce the other ota’ces s:.m11arly had

soverelgn rulers, and regarded thems, ‘ves el ua

as soverelgn States, the relat:.onshl b,e ween such

soverelgn 'o't‘ tes had to be formallyﬂ one: of - equa‘ 't'

between the connotat:.on ‘of “soverelgnty" J.n a.ts
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*of that power w1th1n the State' but éxternél
_soverelgntz has been prlmarlly a negatlve irk
; denylng the ex1stence of any external soverelg

authorlty, w1th consequent emphasxs on equalluy

Lconstltutlonal law by the Crown's prerovatlve

‘both 1nternal ‘and external (partlcularly the

hlerarchlcally-structured 1nterna1 legal frame

so that interest has lain in identifying the loc

fand 1ndependence as the legal framewor‘

int rnétionaiiy by the Crown as Head of State

'51tuatlon accurately reflected in our internal

matter; of foreign affairs). Internally, the:
soverelgn power in the State (at least in matters

of 1eglslatlon) is usually considered to bevlocate

in the Queen ln Parllament.

B;Y_ The techn1cal leral aspects of sovere

b e et &
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entry: 1nto international organlsatlons or even

modern states and the development of economic and’

{other links which cut across national boundaries.

5 natlopal-

contlnued ex1stence as an equal and 1ndependent mem

NOTHING TO BE WRITTEN IN THI

x of the 1nxernatlonal communlty, with the capac1ty

=
@
e
o
7
-
o
=
2
=
&
b9
n

onstralnu and most have dellberately

llmlted t eir freedom of action in pursult of

natlonal 1nuerpsts, for example by mllltary alllances b

)
conclusion of routine treaties. These 11m1tat1éns['

are reinforced by the increasing interdependence of

is therefbre generally recognised that sovereign

egal status. But.;t 1s,alwgys a ue”
restraints are sb'extensive‘as to be incompatiblé'”
conduct *ts own 1nternatlona1 relations.

5. Internally within the United Kingdom, the notibn7

of sovereignty is bound up with the doctrine of

Parliamenfary deereignty, which in turh is the §utcome
of‘the battle between Crown and Parliament as to wh
should wield supreme power in the land. The formal“
compromise has been to accept that supreme.powerhtd
legisla e snOulq’vest with the Queen 1& Parllamen

and pOllt;Cal/ﬁ&“DODeu

SOV
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are contrary to constitutional law or to
commbn law or to international law;

b. Parl;ament may enact -any law 11: w:Lshes,

consequently no Parllament is bound by the

second feature menti'oned. For ~examp,le 'Pa’x“la.amefi"t. 9

for all practlcal purposes llmted the Jurlsdlctlon cf

its successors in a geographlcal sense by grantlng

1ndependence5t,o ‘cqlvonllal and other territories. It

is unthinkable ‘Parliament would attempt. to re

an independe




t‘.-we :
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,represent the Nember States, who to that extent Wi

irrevocable) transfer of

comparable (and

a contractual arrangement, not a1551m11ar 1n klnd
from other international contractual arrangements
which we have 'eg in the GATT: these constitute

restrains upon the exercise of sovereign powers as ¢

result of an act entered 1nto by v1rtue -of our

soverelgn status and they do not amount tova

restrlctlon of that status. But it 1s not corre't

to. regaﬁd the buropean Communlty mreatles a

effect w1tn1n the United Klnpdom, ‘even in der g
of Unlted Klnpdom statués, and as hav1ng in certaln
fields exclusive legislative competence, so thau o

own leglslature has none; in matters ln"Wthh the_
Communiﬁy has'already adopted a common policy, we?,

shall be accepting that the Commission will jointly
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_./for an

1 impose.

°£c§%$t§%§t

member. In;other words ,in practlce and 1n the.

)0

analy51s)1t{remalns to date @ cooperatlve venture of

1ndependent”equal soverelgn unlts and not some supr
:natlonal and overrldlng authorlty. Membershlp woula

mean an lncrea51ng range of subjects on which Brltaln s

pollcy was concerted w1th the remalnder ofathe'

7Commun1ty and also that 1n negotlatlons thh the
rest of the world on matters formlng the subaect of

‘common Communlty pollcles, there would be J nt  

:represgntaflon bY“the,COmNISSIOP- The Communlty 2]

only limited dimunition of ,éxt'efnal sovereignty in

practice. If it is right to say that the questlon

of the retentlon of the lnternatlonal status of a
sovereign state ls a matter of assessing in each case
the degree to whlch a state s external 1ndependence, o

equallty and Qapaclty to conduct 1ts own 1nternatlona1

relatlonsfare restrlcted, we: could nevertheles' falrlv




Not only this bt ‘we. 8Rall e making ﬁrov;51on
in advance for the unquestioned direcf;"H
-application (ie without any fﬁfther' ;
participation by Parliament) of Comﬁﬁni

5 laws not yet made (even though Minisﬁe

‘Qould have a part, through memﬁership

F;Coun01l in the maklng of some of the:

‘eagrlculture' free movement sofw 1abour,

’serv1ces and capltal" transport,}u

O
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.ana restrlctlve practlces- -statevaid‘e'

.1naustry; and the regulation of the cow

'and steel and nuclear energy: 1nau rv

Outside this considerable range”the

remain unchenged by far the greater =t

of our domestic law.

Community law is required to take prece&enceh

over domestic law: ie if a Community lav“
?”eonflicts with a suatute, it is uhe st

to give way. This is somethlng;
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iv.:

“ébﬁfiictiné né%iénal legisié%i6n§'"Thé,ﬁéw;

~Offlcers have, howeVer, concluded tnat Whlle;,‘f
o thes buropean Communlty w111 uphold the i
'fsupremacy of Oommunlty Law{ 2o 1ts appllv
‘:w1th1n ‘the Unlted Klngdom, our: Courts,ylf facea'

with{a’statute 1ntended by Parllament to over-

mlght then nave to. rule on the valldlty or
-The'Law Offlcers have emphasxsed that in.

,jneed to,make 1t effectlve as partiof a new'and

decmsmons w111 be blndlng on our courts whlch

fapp 1cab111ty of‘the Uflted Klngdom'sta ut

raoceptlng Communlty Law in thls country we shall




TO BE WRITTEN IN THIS MARG

NOTHING




,2.

AREAS OF POLICY TN‘UHICT Px“’

BI LFFECTIED BY ULTPY INDO THE 'ROPL%Q CGLFU]I“qu. ;

ucn depenQS'uDon uhe wavJ

in any partlﬂuVar,area. In ﬁ 1e ccse o; aotlon by way of RPQUlut;Od

"

‘action. (other thqn possibly,

debate). Gencraliy’speaking drliamenb'ﬁustﬂﬁake‘bhé‘ﬁeg ok

it staﬁds, ond while with Reéulations made by the Council, avUnited
Kingdom Minister (who is subsect of cource to Parliamentary pressure)
will take part in the proceedin@s leading ug to adoption~of this :
Regulation, this is not tae 0aso wlth Regulmtlons mecde by tue

Commission. Regulations maae b* the Commission are however essentlallf

of an implementiny rﬂvnor taan UOLlcy-maxlng nature.»~09mmun1ty

@culon by wey of'a Dlrocblv le

'CONFIDENTIAL




Monopoliés and restrictive practices;

State aid for Industry

Coal and Stecl

* ,Nﬁc1ear energy 1ndustry,,

Company baw,

Insurance “aw;
Fiéheries; ‘
Value added tax;
"Sbcial,Se§urity for ﬁigrantyWorkers;

- AREAS TN WHICH PARLIAMENT'S FREEDOM OF

: TEGISLATIVE ACTION -
WILL WOT BE SIGNIFICAVTLY RESTRAINED R

Q The general prlnClples of thewlaw of the contract;

’ ”he general prlnclples of the law of'civil(wrongs (torﬁ);

e e Lmdﬂmw7

aRelations’of'landiofd;and-ténant-

Hou51ng and town -and country plannlnb laws;

Matrlmonlal and famlly law;

‘The ‘law of inheritance; .
/Nationality =




[

.

Nationality law;

o Trusts;

‘Education
Health :
Local goi"érnvme:i;ﬁ
Rates of Direct Taxation
;:A § Y"f?‘ 7 e 8




: "UR“‘HER II"LPORTANW‘ ABEAS m VHICH MEMBERSHIP OF THE :
COMMUNITY MIGHT AFFECT HER T’LAJESTY'SC@VERNMENT S FREED o/
oF ACTION - :

In addltlon to the areas llstcd above, ther 'ar

 vstra1n our freedom of actlon 1n areas hltherto w1th1n the

’dlscretlon of the Executlve may be d1v1ded into two classes

?(a) present obllgatlens to consul (b) future obllgaulo”

‘.to consult, or to ccordlnate pollc1es.'

2. Present obligations to consult include:

(1)  Economic Policy: ticles 103-=9 of the Treaty :

of Rome ‘enjoin -a wide measure of consultation
and coordination om policy on curreat trends on

balanceof payments’problems;

On exchange rates each Mem’ber State 1s requlr”/
fi t ; f; v,; ~i, “  'g ' under uhe Treaty "to treat 1ts policy.s.
’ ’ matter of common lnterest"' In practlce‘the
ol maln common 1nuerest has been the need to allow~
: the CAPﬂto work smoothly, but thls has not ;
Vprevenued member states changlng parlty sometlme
1fw1th, sometlmes w1thout much consultation.

£

On'balance Ovaavments dlfflcultles memberu

:States are allowed ‘(under the Treaty) to pursue'
pollclbs necsssary to preserve or restore w0

equlllbrlum, preferably with consultation before-




 t1mes a year w1th a: v1ew

@bllgatlons go no further than those we already
have under WEU ;

,/ -
3. Future obllgatlons,
,,_/'

where we. as members would of course

have a full and equal vomce 1n the creatlon of the deualled
policy, include = ST ”"j"' e

(&)  Economic ang Monetérv«Uhionv

The C@un01l of Hlnlsters adopted a programme of actlon'

on 9 February 1971 almed at establlshlng economlc and menetary}

union of the SlX (and by 1mpllcatlon of an: enlarged Communlty

of Ten) in ten years.v 1 f1ifl'"ff}
Central Banks are t@

the Commiss 1@n and membe




anuary l97h., Although the  ,‘}

vabove, assumlng that current dlf&lcultles in 1mplement1ng
these agreements bave been overcome by the tlme we Join.
Wo shall ¢f course téke part as full members in the dis-

cussions which must precede any move bto the second stage.

(v) General provisions for harmonisation of legal practiceSAVH

There are two relevant general provisions o Ar*lcle

100 of wae Rome Treaty, on the Approximation of Lawa and
?,Artlcle 220 on the negotlatlon of muuually beneflclal ‘:
"agreements whlch could 1n theory botn lead o encroachment
Jxr@n@ future on areas ‘where our freedom to de01de on pollcy
is not now 51gn1f1cantly restralned. A large number of

‘fmlscellaneous regulatlons of llttle pollblcal 51gn1flcance

ph have already been’ mude under Artlcle 100. They are dcs1gned,

. to facilitate 1ntra—Commun1ty trade by the establishuent
 of uniform standards and practlces.' After entry we should
of course- have a full: say 1n uhe scope and appllCatlon

of future work in this field.




Flag &

 \iSOVnREIGNTY AND‘THE UROP

iy T e

At the Plannlnijo’

agreed that the Plannl gLE 

and. the PUS asked thaﬁ

Cablnet conslderatlon,’should be prepared for subm1551o

the same time.

2. I now submit:
(i) an amended version of ‘the Plénﬁing Pape;; f'Thé
principalVChaﬁgésfarerinf ' j" e s
- the,bowéierisingvof reference to the

development ofvsupra—national tendencies; ‘

2y the addltlon of’awfurther sectlon o'the

mlttee" and




Flag C

the Legal Advisers anéuEID, and has been drafted to conform wi

‘tﬁe views of the Law Officers. We have also had the beﬁefiﬁﬂ

‘Bottomley on 16 June, on whlch we: hdve 1eaned aeav1ly.
iéour draft makes the po nts 1n the 1ast sentence of Mr Botto
 Eparagraph 5 and An. hl paragraph u,: and 1ncornorates v1rnua 1y

‘?verbatlm hls paragraph'ASQ”

”are that.

of '%h'e 1eg‘et1"i‘ssue's’ and (Annex B) an analys'is'ofw

the area :1n whlch our freedom of leglslatlve o*f‘
executlve action will or will not be restralned
(iii) a draft cqverlng submission from the PUS to lMr -

Rippon and the Secretary of State.

3. The draft. DOP peper atk(ii) above has been cleared wiﬁh

f the helpful and peﬁetréting draft put to the PUS'by Nr./,.'

d - 6.~¢ ‘The only essentlal d*ffere“

f(a) ‘we have re alned for DOP. the important: legal

dlstlnctlon beuween 1nterna1 and external
sovereignty (which is fundamental to the

Planning Paper);

7 (®)
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. '*[Ref_‘

‘Please noté.

zﬁin‘deal_ngf
Denning'%ou,hi h‘ﬁr Bottomley-ve Y. properly

tention (i.e. whether or not Pariia

our legal advisers, who corisider it ‘o conform with

those of the Law Officers.

L.  The PUS should sec these drafts before the. Weekén‘d. " Iam
tﬁerefore, subnitting tﬂ%m diréét/to’yOu, with a’copj'tder
Bottomley as,regards paﬁ§graph 5;ab§ve;, kif'Mr‘Bottbmiéy Seen
grave objection to uffdraf Dé?,?;péf 'ilrébommEnd‘thét
;,Planning Papér S£OU»V :
:fortﬁwith, léajl.gfthe

return from Moscow ‘tow




ALaw Offlcers. Thelr(v1ew on. the ultlmate

than to the reV1sed vers1on whlch our own

agreed to. In part’cular, the Law Officers ignore tne

Dennlng point quo»e
stick to ‘their guns

- have any ontlon out to follov them.

i suoetantlally n

.= or.at least whéere

’ihréughi%heyiinef;éi

16 June 1971

00py to Sir V Evans

Sir ¢ 0'Neil
< Sir. T Brimel
‘Mr I Fieldd

o CONRIDENTIAL.

»ln,my new,paragraph,l.’

IR A

soverelgnty,of_

Legal Adv1sers

onetheless, and I .do" not Ieel thut

vButv;t'certalnl 'do s

The Legal & v

Bottomley




‘if*fﬂ’iv@“'4”‘é‘§5’w IN THIS M

: ,Parllamen b

'We w11‘ then sav whether Parllament c

hould do so, then I s’ay‘ ve

Wlll cons:.de : uha‘t event wben it huppcnc

an

STl E R ane




LA
o

; P whes P
is cWear 1s that fega*dlesc-

'cémprebends?a number of rea

problams on.

Whlch the*e is Uubllc uvneasiness, Tbese

problems wlll need to be dealt with and uO
be exp“alned to Dar71am°nu and the puollo,..

bOuhibefore we~join and continuously

'uhereafter.i The most important of tnem ﬁre

7( )vParllamen+ w1ll(ﬁave to alll

egvglat1Ve functlons to be,

dlfflculty in: car*ylng out its u”aalulon'

?unctlon of supe*v"SLng the activities of the

Ixecutive ("grievances before supply")




iCOmmityee'bﬁ‘Comﬁuhlty Affairs might be

considered;

: Spécial»attention,shouldvalso;bé'

-+

the strengthening of local and

_democratic processes.

ore generally the fear of "loss of
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Please note'that this copy is supplied subject to'the
use of it may be subject to copyright restric ic

‘Conditions of suPply o

'i Parlisme

' %‘“’C‘ndev ~'iw”reﬁz'
o"‘ |

M&g{ | Too 45 1)

The Marquess of, Lothlan,
Parliamentary Under-Secretary of State, .
Foreign and Commonweslth Offlce, : 5
LONDON, 5. W Xy

LINGHOLM
KESWIC,K‘
CUMBERLAND,

e st e

30th June, 1971,

’countrles could: ox o’
: wished.,

Wnilst your ‘answer is certainly most helpfu].,
it does not really g0 quite-as far as- 1 would have
hoped. However, I will use it as best I-can in.
the context of the Tear. of u'revocablllty which T
mentioned in my original Jevter. . Thank you-for
your troubles :
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: Rec. and Ack. v//7 .

! : ‘é/ [Mron-sinnng

for draft reply please

From: Geoffrey Johnson Smith M.P.

1st July 1971

. Bm«v Q'UWJI

I should be most grateful if your Department
would kindly comment on paraegraph three of the
enclosed letter,

i I have been getting quite a lot of questions on

I this point from the better educated constituents.

: I hgve done some research and have, I think,

\ quite a good snswer, I think the time has come
for me to seek the authoritative views from

1 your Depmrtment, whose legal division must

: have given some considerable thought to this

| problem,

[
o

N

j' Anthony Royle Esq., M.P.
Foreign & Commonwealth Office
i Downing Street S.W.l.

| [ Recavic
’ . BEEHSIRY N

<o
DK

= SJUL 1971

MWK .




Geoffrey Johns
House of Com

‘at you: made many statements, 1f any
ith at y'our talk in Framfleld You

achieved. your
the: effect
: You hugge
sdy. that agai

L other meetmgs, just remind the aud:.w
that you are ‘going'to force them to !get together'. We
have had happy oluntary relatmnshlps with ‘Australia,
New Zealand an many other countr:\es, a relan nshl'
whlch is forced: cannot poss1bly be ‘harmonious:’

. : i ’5 L. You further answered another questmn to the
: effect that nothmg in the Treaty of ‘Rome gave anyone: any
power to be executive, judge and _]ury in their own case.
You said you would 'run a‘'mile'. T am not going to ask

powers to m‘nko\thcyir own regulati‘ons and orders. Thoy

¥ i | } you to run a mile, but the nine Commissionex.s.dosvave ' v
g H i L 4
N ¥




There is no appeal. If the fine
_r cannot be pa1d then the court will have to
I really

A1 is easy to. see the hideous dangers and vas

" cost of Jomi’ g “the EEC Can you give me one certam
HE advantage‘ L : :

I am more and ‘more certam that the Conservat 3
Party 1f it heads for the Common Market, is going to destroy
itself and it-will also compound the economic difficulties: in

~ which we already wallow because the Party simply will not

do that which'is necessary both to stop inflation, to incre
employment and put the country on a sound economic footin

. I think you will'become more and more aware that the

British peop@e:'do-not intend to be led over the cliff like

. lemmings. ‘For the umpteenth time in history a relatively

few peopl<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>